THL'S OPI NI ON WAS NOT__ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.
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PATE, Adm nistrative Patent Judge.

DECI SI ON ON APPEAL

This is an appeal fromthe Examiner's refusal to allow
claims 1-6 and 36 as anended after final rejection. Cdains 7-
29 were subject to restriction requirenent and stand w t hdrawn

fromconsideration. ddainms 30-35 have been cancel ed. These
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are all the clains in the application.

The clained invention is directed to an orthopedic
internal fixation systemfor maintaining bones in a desired
spatial arrangenent and includes a bone inplant or plate for
supporting the bones. Attaching the bone inplant to the bone
is an el ongated stud which has a foot that is receivable in
the interior of the bone and a fastener that holds the inplant
to the stud.

The cl ai ned invention can be further understood wth
reference to the appeal ed cl ai ns appended to the appellants
brief.

The references of record relied upon by the exam ner as

evi dence of anticipation and obvi ousness are:

Abbat e 4, 850, 063 July 25,
1989
Steffee 4,854, 311 Aug. 8,
1989

THE REJECTI ONS

Clainms 1, 2, 4-6 and 36 stand rejected under 35 U. S. C
8§ 102(b) as anticipated by Abbate.

Claim 3 stands rejected under 35 U.S.C. § 103 as being
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unpat ent abl e over Abbate in view of Steffee.



Appeal No. 1998-0169
Appl i cation 08/ 542, 603

CPI NI ON
We have carefully reviewed the rejections on appeal in
[ight of the argunments of the appellants and the examner. As
a result of this review, we have determ ned that the applied

prior art does not establish a prim facie case of

antici pati on or obviousness with respect to the clained
subject matter. Accordingly, we wll reverse the rejections
of the clains on appeal.

It is our finding that Abbate discloses a fastener for
fastening a water closet or toilet to the closet flange
attached to the floor in a bathroom The fastener of Abbate
has a first elongated stud portion with a foot portion rigidly
attached thereto and di scl oses using a fastener on the
t hreaded part of the stud portion. 1In this respect, our
findings are in congruence with the findings of the exam ner.
However, the exam ner nakes the further finding that the ring-
shaped cl oset flange 4 of Abbate could be used as a bone
inmplant. Examner's Answer at 4, line 1. The exam ner has
i ncl uded no evidence or a convincing |line of reasoning to

support this factual finding. Since it is not readily
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apparent that this is the case, we are

constrained to hold that the exam ner has not satisfied his
burden of establishing that Abbate di scl oses each and every
feature of the clained subject matter either expressly or

i nherently. For this reason, we reverse the rejection of
claims 1, 2, 4-6 and 36.

Li kew se, with respect to claim3 rejected under the
provision of 35 U.S.C. 8§ 103, the exam ner has not established
t hat the conbination of references of Abbate and Steffee woul d
have di scl osed the structure of a bone inplant or a plate that
could inherently have functioned as a bone inplant.

Therefore, we are constrained to reverse the rejection of

cl aim 3 on obvi ousness grounds.
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The rejection of all clains on appeal has been reversed.

REVERSED

HARRI SON E. McCANDLI SH
Seni or Adm ni strative Patent Judge )

N—r

BOARD OF PATENT
WLLIAM F. PATE, |11

Adm ni strative Patent Judge APPEALS AND
| NTERFERENCES

JEFFREY V. NASE
Adm ni strative Patent Judge
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